SAFE Further Reforms Foreign Exchange
Settlement of Capital Accounts

On June 9, 2016, the State Administration of
Foreign Exchange (“SAFE”) released the
Circular on Reforming and Regulating Policies
on the Administration of Foreign Exchange
Settlement of Capital Accounts (Huifa [2016]
No. 16) (the “Circular”), with effect as of the
date of promulgation. Based on the Circular of
the State Administration of Foreign Exchange
on Reforming the Administration of the
Settlement of Foreign Exchange Capital of
Foreign-invested Enterprises ([Huifa [2015] No.
19]) (the “Circular 19”) issued in 2015, the
Circular extends discretionary foreign exchange
settlement to foreign debts sector and the sector
of repatriated funds raised from overseas
listings, which will better facilitate the need of
capital operation of domestic enterprises and
promote the facilitation of cross-border
investment and financing.

. Discretionary  Foreign  Exchange
Settlement Permissible in Foreign Debts
Sector

The Circular implements the discretionary
foreign exchange settlement of foreign debts on
a nationwide basis, as a result of which all
onshore non-financial enterprises including both
domestic  enterprises and foreign-invested
enterprises are permitted to choose at will the
timing and amount for the settlement of foreign
debts into RMB.

. Discretionary  Foreign  Exchange
Settlement of Capital Accounts Unified

Compared to the Circular 19, the Circular
expands the scope of discretionary foreign
exchange settlement, from the previous
registered capital of foreign-invested enterprises
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to registered capital of foreign-invested
enterprises, repatriated funds raised from
overseas listings and foreign debt funds. The
proportion of discretionary settlement of foreign
exchange income from capital accounts is
temporarily set at 100%.

I11.  “Negative List” for Capital Use
Shortened

The Circular specifies that foreign exchange
income from capital accounts and the capital
obtained from foreign exchange settlement
thereof:

(@) can be used for current account spending
within the business scope and capital account
spending allowed under applicable laws and
regulations;

(b) cannot be directly or indirectly used for any
spending beyond the business scope or
prohibited by applicable laws and regulations;

(c) cannot be directly or indirectly used for
investment in securities or other investment and
financing except for principal guaranteed
products issued by banks, unless applicable
laws or regulations provide otherwise;

(d) cannot be used for loans to non-affiliated
enterprises unless the business scope sets forth
otherwise expressly; and

(e) cannot be used for construction or purchase
of real estate not for self-use except for real
estate development enterprises.

The Circular lifts the previous restrictions on
RMB entrusted loans to affiliate, repayment of
inter-company loans (including third-party
advances) and repayment of RMB bank loans
that have been re-lent to third parties with RMB
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converted from foreign exchange as provided
under the negative list of the Circular 19.

The Circular 19 prohibits foreign invested-
enterprises from, directly or indirectly, using
RMB converted from registered capital for
expenditure beyond business scope. The
Circular still keeps the aforesaid limitation in its
negative list as mentioned above. Although the
Circular provides for the first time that “foreign
exchange incomes and settled RMB funds under
capital accounts can be used for current account
spending within the business scope and capital
account spending allowed under applicable laws
and regulations”, it is still not clear whether the
Circular has completely allowed ordinary
foreign invested-enterprises to carry out
domestic equity investment with settled RMB
funds.

V. Foreign Exchange Settlement
Administration Emphasized

The Circular further regulates the administration
of settlement and payment of the income from
capital accounts, specifying that banks shall
have the obligations to verify authenticity
pursuant to the principles of "know your
customer”, "know your business”, and "due
diligence".




